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THE STATE OF NEW HAMPSHIRE , : "

SUPERIOR COURT _ ' | g
HILLSBOROUGH NORTH, SS. _ 07-S-0254 |
NORTHERN DISTRICT
| . State of New Hampshire
| . V. _
Michael Addison

ORDER ON STATE'S MOTION REGAEQIEG SCHEDULING OF NON-CAPITAL
: == TRIAL _

Thez State moves to schedule the trials of the felony mdwtrnents pendlng

against thq defendant before his capltal murder trial. The defendant objects.
The Court held a hearing on the matter on April 5, 2007. Based on the parties’ - ]

submusslons and the app[icable law, the State’s motion is GRANTED

On December 15, 2006, the Hillsborough County Grand Jury for the
Northern f?nstnct returned two indictments against the defendant, charging .hlﬂ"i
with pbsse?ss_lon of a firearm (06-8-2572) and reckless conduct with a deadly
weapon (c:)5-3-2573). The indtétrneqts allege that on October 15, 2006, the
defendan‘tj, a convicted felon, possessed a firearm and engaged in reckless
‘ E \ oonduct \%tihen he discharged that firearm at an apartment building in_‘Manchester,

| S '
New Hampshire. On December 19, 2008, the Hillsborough County Grand Jury

| for the Soi:ﬁxem District returned two indictments against the defendant, charging
him with armed robbery (06-8-2451) and conspiracy to eommrt robbery (06-S-
2452). The indictments allege that on October 11, 2006 the defendant

particlpate!zd in the armed robbery of a convenience store in Hudsoen, New
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|
Hampshir;e On February 20, 2007, the Hilléborough County Grand Jury for the
Northem Dlstﬁct refumed an indictment charging the defendant with capital
:. murder allegmg that on October 16, 2006, he purposefully caused the death of
Manchester Police Officer Mlchael Briggs.

-The State now requests that the Court schedule the two felony indictrnents
N pending m this judicial district for trial before the capital murder trial. The State

argues that (1) If the felony cases are not tried beforehand, highly probative. 1

evidence may be excluded dunng the penalty phase of the capital case; (2) the

felony charges would not be adjudluted ina tlrnely manner if they were
scheduled after the capital murder case; (3) because the felonies occurred first : ;
and were @indicted before the capital case, they should be tried first; and (4)

because fhe capital murder trial is not scheduled until September 2008, the

felony cases could be tried long before this date to dlminlsh any potantlal

prejudice ,resultmg from publicity from the felony trials.

The defendant objects arguing that the media pubhc:ty surrounding the
é! - felony tria]s will result in prejudice that may mterfere with his nght to a fair trial. | \

He also clalms that he will not be able to receive a fair trial on the felony charges 'i

if they are scheduied before the capital murder trial because of the publicity -
surroundihg that case. Last!y the defendant argues that scheduiing the felony
trial after the caplial murder case would not prejudice the State, because it could

' still seek to admit ev;denee of non-adjudicated criminal acts at the penalty phase.

' The State has fitedt & similer motion in Hilisborough County Super!or Court South to try the two
cases pending there prior to the capital murder case.
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Tﬁé Court finds the State’s arguments persuasive basically for two -

reasons: (1) the felony cases accurred first, were indicted before the capital case,

and, in thé ordinary course, would be scheduled first; and (2) evidence of any
convicﬂon{s the Stéte may attain in the felony cases would probably be
admlsslbié aggravating factors for the jury to considerin the penalty phas‘.e' of the

capital -mujrder trial,

an accuséd.” State v. Gooden, 133 N.H. 674, 680 (1990). After indicting &

' defendant, the State has ;1 “Qonétitutional duty to make é diligent, good faith effort
to briné fhim or her] to trial.” State v. Hudson, 119 NH963 966 (1979). The
Stai.te “ha[afa] an interest, and a duty, to see that cases are héard ina Speedy
fas_hion.‘; §jﬂ ev. LaF’OI"t.e, 134 N.H. 73, ?8 (1991). Vietims of crime also have
an interesit in the speedy dispusition of ¢criminal proceedings, as they have “[tlhe
right to have Inconvenlences assoclated with participation in the criminal justice
process miinimized." RSA 21-M:8-k, |l{g). However, matters of trial écheduling
appéar to be primarily at the judiciary’s discretion. Cf State v, Nelson, 103 N.H.

. 478, 484 (1961) (“lslince the Trial Judge is in the best position to weigh what
would be fairest to both parties, he has wide dis&eﬁon as to whether to grént a

| continuance [of trial]™); Super. Ct. R. 13 ("A party, plaintiff or defendant,
subsequent to sixty days after entry of a suit, may by motfion request that the
Court place a suit on the trial caienda_ﬁ’){ see also Commonwealth v. Tavior, 704

-NE2d 1750, 174 (Mass, 1999) (“However,' the prosecutor's broad discretion over

whether afwée is prosecuted must be considered in conjunction with the

Gejnerally, "prosecutors have broad discretion in bringing charges against _

e E
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judiciary’s wide discretinn as fo when a case goes to frial”). This discretion
appears tct be llmlted only by whether the schedullng decision is likely to violate a

defendant's due process rights. See State v. Barham, 126 N.H. 631 640 (1985).

Hol;iing the felony trial at least two and a half years after the acls were
. | .

allegedly committed would not advance the State’s or the victims’ interests in a
speedy tri{al hﬁoreover the felony crimes allegedlif occurred on October 19, |
2008, the day before the murder of Officer Briggs. The indictments on those
felony charges were retumed on December 156, 2006, two months before the , f
- defendanﬁ was indicted on the.capital murder charge. The State has discretion in ' :
the mannézr in which It chooses to prosecute cases, likely including the order in
| which it chooses to try offenses. The Court is reluctant to mterfere when, as | i

here the State logically seeks io fry charges in the order of their occurrence and a i

indlctrnent
Fmally the State has asserted its infent to submit evidence of any
convlction it attains on the felony charges at the penalty stage to prove statutory
or non-stahnory aggravating factors. Whether any non-adjudicated criminal
conduct woul& be admissiblé at the penalty stage Is certainly open to dispute and
fraught with potential proof problems. See e.g. United States v, Gilbert, 120 F.
Supp.2d il47 150-54 (D. Mass. 2000); United Sta ‘ tes v. Cooper, 91 F. Supp.2d i

80, 108 (D D.C. 2000}, State v. Daws 912 F. Supp.2d 938 948-49 (E.D. La

1996); State v, Clark, 24 P.3d 1006 1030-31 (Wash. 2001), State v. MCCOJLH_K

397 N.E.I2d 276, 278 (Ind. 1979). On the other hand, the relevance and

admlssibi:ﬁty of criminal convictions during the penalty phase are much less |
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subject to %dispute. See .0. Zant v. Stevens, 462 U.S. 862, 879, 888 (1983)

(“Nothing in the United States Constitution prohibits a trial judge from instructing
a [capital murder] jury that it would be appropriate to take account of a

| . . : L
- defendant’s prior criminal record in making its sentencing determination”); United

States v. Grande, 353 F.Supp.2d 623, 631-32, 635-636 (E.D. Va, 2005); In the

| .
Matter of ths Persona! Restraint of Lord, 868 P.2d 835, 851- 53 (1994)..
Ths defendant’s objection is based on the concern that pre-hlal pubhcnty

i

will prejudice both the felony trial and the capital murder frial if the felony trial i is
schedu!ed first. The Court finds that scheduling the feIUny trial first would not
create undue prejudice to the defendant at either tnal The charges against the ‘
defendant have already gamered significant attention from the media, and his

felony tnal will Ilkaly generate more of the same. However, “it is the adverse

nature of ﬂ-ne publicity, not merely its quantity, that is critical.” State v. Smart, 136
N.H. 639, 649 (1993).

At this point, the defendant has not demonstrated the Kind of
‘ “inﬂammaitory, adverse press” that would aflow the Court to speculate that the

- future pui%licity surrounding the defendant's felony triat woutd taint the-jury pool
for the ca[ia’rtal murder trial. See id. Moreover, the passage of time is likely to
dissipate any prejudicial effect of this publicity befo;e the capital murder trial
mmmenc;es. Considering that the capitﬁl murder trial Is not scheduled until
September 2008, the felony rial and s attendant publicity will ikely subside long
before tha defendant s trial. See Smart, 136 N.H. at 649; Patton v, Ycunt, 487
u.s. 1025 1032 (1984). Additionally; the defendant's alleged involvement In the
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felony caées will-receive publicity in any event, as his co-defendants’ cases are

resolved mver the coming months Finally, any pre;udlce resulting from pre—h'lai

publicity wlil be addressed during the jury selection process See Nelson 403
. NH.at 434 For these same reasons, scheduling the felony charges for trial

m . ‘ " before the capltal rnurder case will not ;eopardize the defendant’s right to a fair
trial on thbse offenges.

Foir the above reasons, the State's motion s GRA;NTED.

SO ORDERED.
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